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Secl-clal-y 
. .  
ISSI  

H ECEIVED 

MAY 1 4  2003 

Re: Notification of' Ex Parte Communication 
MB Docket No. 02- 277, MM Docket Nos. 01- 235,Ol- 317, and 00- 244 

Dear M s .  Dol-tch: 

'I'liis i s  to  advise j o t i .  in accordance wit11 Sectioii 1.1206 ofthe FCC's rules. that on May 
13. 200.3. Bart! Drake. Presideill o f  Backyard Broadcasting Holdings. LLC ("Backyard 
131-uadcauting.~). Anne Swanson o f  th is office. and I met  uilh Calhcrinc C. Bohigian, Legal 
Ad\.isor on Media Issues t u  ('ommissioner Kevin Martin. to discuss Backyard Droadcasling's 
coiiceni [hat any revision o f  the definition o f  radio markets, par l ic~i lar ly a refortnulalion based oii 
Arhi lron data. \\auld cotnpctiti\.cly disad~antage small. recently established conipanies vis-a-vis 
lai.ger and iiiorc entrcncticd I-adio owners. I f  tlic FCC ~ionctIicIcss adopts such a cliangc, 
Backyard Brondcasling strcsscs the impoi-tancc of gl-andfatlicring and alloiving frcc 
ti.atisli.i.abilily o f  any non-conipliaiil clustcrs and of giving a l l  parlicipanIs in a marke l  Ihe abilily 
to increase station ownership IO [ l ie  level ol't l ie largest grandfathered cluster. The enclosed 
Iiaiidouts were distrihiited a1 h e  mecling. 

As rcqtiircd hy sectioii I .120h(h). two copies o f  this lcttcr arc hcing submitted for each of 
lhc  ahoL c-rcfcrcnced dockets. 

, i 

; E i i c  10s LI re 
cc by telecopy: Cathcriiie C. Bohigian, Esq. 



'J'lie Substitution of Arbitron Metro Data To Govern Local Marke t  Definition Will 
Il:irnstriiig Small and Medium-Size C r o u p  Owners  Seeking To Compete Effectively with 

Mega-Groups in [,oca1 Markets  

'MM Docket Nos. 00-244,Ol-235, 01-317 
MB Docket No. 02-277 

Backyald Broadcasting is ii small, rccciitly cstablished independent company, dedicated 
tn local radio. wi th  a total 0122 radio broadcast stations i n  the Muiicic, Indiana (Arhitron Metro 
Rxlh  201 ). Olcan. New Y o A  (Arhitron Mctro Rank 207). Elmira-Corning, New York (Arbitroll 
MeIIw I h k  21 3 ) ,  Williamspot.t, Pennsylvania (Arbitron Metro Rank 259), and Jackson, 
hlihsissippi (Ai-hitron Metro Rank 123). markets. 

To compete cffcctivcly as:iitist nicga-owners who can spread their risks over scorcs o r  
miirkets, sinrill group ow11cIs like Backyard i c e d  the ability to cluster stations pursuant to thc 
sai i ic rules untlet~ which tlic mcga~consolidators liave already built tlieir businesses. 

i Dcspitc its i.elativcly Iitiiited iresourccs, Backyard directly competes with soinc of thc 
latgcst coiisolitlatot-s, i i icludiiig Clcar Channel iii the Jackson, Mississippi, and 
Williamsport, t'cniisylvatiia. markets, Ii i t i t i i ty,  Er~tcrcoin, and Citadel in the Olcan, 
Ne\v York, markcl. and Citadcl i n  the Muiicic, Indiana, market. 

Opei.ating ui i t lc~- llic csisting rttlcs i i n d  i na tkc t  deIinilions, tl~csi: mega-consolidators 
wcre able to cstahlish el'lecli\,c aiid erficient clusters of stations in various markets, 
spreading fixed costs among stalions within a markcl and risk ainong stations ill 
s o m i l  niarkcts. 

Rccciil entrants l ike Backyartl i i i i i s l  be afroi-dcd a level playing field as they try to 
Srow and compcts ag;tinst sucli already large and dominant competitors. This nicails 
allowing i c w  enlr;ints thc same opporhnities to creatc viable station groups capable 
o l c m i p c t i t i ~  with thc cslahlislied dominant groups. 

i) 

o 

e I k  itsc o1'Arl,iti.on Metlo Market data, particularly in smallcr inarkets, imposes a far more 
resti.icLivc standaid than cx is t tng rules and  would slymic new cn~rants  secking to compete 
cffcctivelJI agailrst entrcnchetl mega-consolidators m d  their existing clusters. 

c) ~ 1 ' 1 1 ~  ( 'ointnissioti rccciitly rcvicucd a id  apprwcd kickyard's acqiiisitioli o f  control 
o1scvcral slations in Lhc Muncie. Indiana. area. Backyard's holdings: howcver, could 
c .~ce rd  t l lc ownel-iliip rules il'illhiiron Metro Market data is used to dctcrminc the 
s i l c  u l ' t l ie  market. Arhitron ;tssigned just 12 stations to the newly-created Muncie - 
Mat-ion, Indiana. Mclro Market. Although the ownership rules allow common 
ownetship o f j us t  3 PM stations and 5 stations overall i n  a 12 station niarkct, 
Rickyird alrcddy holds 0 staticins in the defined mal-kct. including 5 FM slatioiis. 

D c l i i ~ i t ~ ~  stiiallcr ittukc1s IrtvoIvcs a grc;t~ tle;rl ofdjscrc,ionary line drawing. In the 
h c t i c c  o l ; ~  s ing le lai.gc city. one musl pick and choose among groups of smaller 
c~ml i iL l l i i l i cs  LO ~6t~lll llc\x' Iiiarkcls. I f  such choices are m;ide arbitrarily and withoul 

r 
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Ircl‘ercncc to cxisling and  potential competition, thc fomiation of new markets could 
h w c  an imniedialc and devastating effcct on smaller group owners. For this reason, 
the Coniriiission niust not extend the use of Arbitron Metro Market definitions to 
sinaller niarkets witliout careful consideration of the effects on such markets. 

o ‘l’o tlic extent the LISC o f  Arbilron Metro Market defini~ions would create more 
rcslrictivc staridarcis in  smaller markets, such acts would be i.eregiilatory and contrary 
to Lhc in ten t  olSectioii 202(1i) of thc ~l’eleconiinunicatioiis Act of 1996 and thc 
pl’csuinption in favor olrcpeal  that cot i i ls  l iavc round must be applied in consrruiiig 
its piovisioiis. 

h40i.c rcslriciivc niarkets ci-ealed b y  the LISC of Ahiti-on Metro Market data could force station 
tli\,cstilui.c or the breakup of existing clusters. 

o For smaller group owiic1.s to lie able lo maintain valuc, they must havc the ability to 
kcep cx i s t i i i g  clustcrs intact. 

t’orciiig tlic divcslitul-c olslatiolis fi-om ;in existing clriskr would have a devaslating 
and iinmcdiatc ct’l‘ect on :I sniallci- group owner by causing a prccipitoos loss of 
market value lor its propellies atid a11 inabil ity to ohlain loan capital. 

hlor~covcr, t in less cxisling clustcrs may he translerrctl or assigned, small group 
owiicrs wi l l  lose i i i t ich ofthe market valuc o f  their statioiis because prospective 
Iiuycrs w l l  n o t  l i e  alilc tu rcali ie ~ l i c  henelits of exis t ing clusters. Most smaller 
growing companies l ikely will nccd lo  rcstructtwe to secure financing, change 
ownciship in initial puhlic ofierings a n d .  potentially, rncrge wiih other comparably 
si/,cd coiiipaiiics i f  thy ;ii.e to g o u  into cffcclivc competitors. The incga-owners 
iili.cady liaic passcd tlii-ough that  stage ofdcvelopment. Under mot-e restrictive 
niiii-het deliiiitions. c \  e11 a s i i i ip lc  corporate restructuring, IPO or othcr change of  
coii irol could forcc the h x a k  up ofclustcrs. tlestroyiriy t t i i ich of the value of sinaller 
coinpaiiics like B:ickyartl atid precluding Lhcin from becoming effective competitors 
againsl the iiicg;i-owiicrs. 

A t  t h e  saii ic tiinc, i i ioi-c i-csttictivc iriarket delinitions, co~nbincd with 
rransfcr/;issigiiiiiciit Ixotections lor existing clusters ( i . ~ .  , “grandfalhercd cluslers”), 
woiild simply lock-iii the currcnt palleius of‘ market dominancc while blocking the 
~levelol)iiicnl o l  pcitciit ially coinpctilivc iicw clusters. 

o 

o 

o 

0 ,Arhitroti 1s :I ptililic cotnpaiiy accountablc to its shai.eliolclcrs and to its largcst customers, 
which iirc the enti-cnched mega-coiisolidntors. T h e  economic incentives guiding Arbitron‘s 
clccisioiis do not iicce 
l o  i.e:ili/e j i i  t l i is  1iroccccliiig. Use o f  Arbili.oii inarkct tlcfinirioni. which [ l ie company riiay 
va1.y fi-or lime to liinc, \r;oulci iiiciiii that the ualuc of  iriarkcl clusters of emerging 
wiil !pel i lil irs ii t ay bcco t i le ;I IL t ic  t i o 11 c i i ’ i\ r h i tron ’ s c o i n  m ercial i 11 tcrcs ts. 

i r i ly aligii \b i l l1  ihc public i i i lcrcst hcncfik that the Commissiori seeks 
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o IFur i i islaiicc, i n  1987, Arbitroil Lowered its estimate of thc  Black population in the 
I louslon, Texas, ]market after certain major station owners petitioned for such 
changes. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a result. In  response, KMJQ(FM) submitted population reports from 
the City or1 louston Departmcnt of Planning and Development, which were endorsed 
by the city of Houston and Harris County. Arbitron refused to rcvisc its estimates, 
however. or even postpone the implenientation of the lower estimates pending further 
studics. (Sw KMIQ, KMJMD/-OJJ ~IrbI1rot1, Radio and Records, Jan. 13, 1988, at 3 ,  
attached hcrcto.) Similarly, Spanish language broadcasters have criticized Arbitron’ 
hilure to take accurate account of language prefcrence, which undermines the 
Hispanic radio industry by giving a false measure of the listening habits ofSpanish- 
I J 11 gu age I is tenets. 

c‘oiiclusious: 

0 , i i ~ .  F.t bVh[ 1.x Hroke,i. ~I‘lie Coniinission should not disrupt the market by drastically 
altering radio iiiarkct definitions. Allhougli the current rules create ccrlain 
inconsistencies and discrepancies that should be addressed (e .g . ,  the “Pine BlufT’ 
problem), radical changes are uiincccssary and not i n  the public interest - - -  particularly 
\vhci.c sllcl i changcs \\ i l l  tighten existing restrictions. 

Ar/Ji/rwi /i No1 The . ~ l ~ i s w c ~ ~ .  Ilsc ol‘ Arbitron Metro Markel Data will lead to arbitrary 
markct deliiiitions that i r iay not rcllccr competitivc realitics. In pailicular, Arbitron 
Metro Markcl data must not hc uscd i n  inarkets snlallcr than the ‘Top 200 hecause the 
impact will be arbitral-y and inconsistent. Morcover, adopttllg more restrictive Arbitron 
Metro Markets will only disrupt the c l ~ l i i ~ ~ s  of  emerging sma l l  companies that should be 
cncouraged as effecti\,c competitors to the mega-consolidators. 

At t achm cnt 



KMJQ, KMJM Drop Arbitron 

Krnjrnorid Csrnrrurr~catlols 

Hoiislcin. Texos 77227 71 3/623~0102-~ PO. Box 22900 



Kepl;icing the Current Radio Rlarket befinition with an ArbitroniBIA Standard 
Will Frustrate the Effotts of Small and Medium-Sized Group Owners to 

Compete Effectively with Mega-Croups in I,ocal Markets 

'I l ie <'oiiiiiiissioii should i i o ~  disi-tip1 [tic I-at110 iiitluslr-y by dr-astically alter-ing radio market 
tlcfinilions based on .Arhilron ;iiid/oL BIA standards. 

o T h e  industry has adapted to the cLtrrcnt radio markel definition, and those entities that 
cnlcred lhc markcl slncc I996 have based their competitive strategics on the existing 
dc fi nil ioii. 

'Tlicsc ricw entrailis and other yc iw i i i g  cumpanics i i iust have the oppoi-ttinity to dcvclop 
crticicnr clus1er.s ofs l i t~ ions itndcr llie s;ime rulrs [ha t  l i ave  been used to build the existing 
nicya-compaiiics. Othcru.ise, the ne\$ entrants wi l l  not have a n y  opporlunity to cotnpek 
cfi2ctivcly wi th  Llieiii. 

Disi-tiptioii iii the ~nt lust i~y froiii ;I ticw radio tiiarkct definition will disproportionately 
lh;ii-ni smallec players foi- who111 the loss or inability to transfer intact even a single cluster 
could liiive a devastatin# cflecl. Mega-owners can spread the risk of a major change 
iicross 0110 or more of  their markets; smaller owiici's seeking to competc with thcni 
cat t rio1. 

o 

o 

I f  the Coinmission nevcrIlicIcss changes the radio i i iai-kcl definition lo an Arbilt-on and/or BIA 
standard. [he C'oininission must adopl p ro~ is io i i s  that l i i l i i t  the lianii that smaller group ownci-s 
M i l l  sun'cr: 

o l ' h e  C.'olnniissioii should pro\jidc for 11111 gandiathcring and ful l  transferability o f  
c I LIslcls. 

1 A I-equirenicnt Cor divcstilui-e ol'cluskrs wotild severely and disproportionately 
limn snii i l icr yt-oup owiic~~s; iiieya-owiiers can spread the risk. 

Any limitation 011 trmisfci.ahiIity of  clusters would result in a11 i inincdiate loss of 
\#iiIue that \vould be felt mosl acutcly by  sinal l  group owners. Mega-owners 
rcaclied tlicir cun.cnt 1msilions tlirough a history o f  transrers and assignnienls. 
including iiuiiierow "trade up" sales and exchanges, initial public offerings, 
mergers, ;itid t h e  addilioti o~"ncw equity investors. I f  the Commission only 
pci-mils a liinilcd nunihcr oltransfcrs o f  grandfathered clusters, i t  w i l l  cut off Ihc 
ciiily grou t h  path for those sccking to offer effective conipctilion to mega-owners. 

'1-lie Cotiiimissioii should al lo\ \  ar:y owner in ii market to increase station ownership to l l i e  

= 

o 
level of IIIC latgcst g~-~df ; i thc l -c t l  clustel-. O i / ~ ~ ~ ~ ~ ~ i . s c ,  thc jzc'Lv FU/C..Y C f l ~ ~ r i v d y  idlpi.orc,cl 
~ ~ l l ! l ~ ~ ~ l l ~ / l l ' ( l  l l l c . , ~ c l ~ ~ ~ l l ' l l ~ ' , . . s  ogoi,7.r1 efficri l~e l~~llll/lell/loll. 

o Statiolis in a m;lrkct l l ia t  do n o t  liavc any  contour overlap wi th  another eo-owned station 
iti the market -- o r  have so l i t l lc  coIi1our ovcrlap that the Co~n~nission'a rulcs would 
pcrlnil S ~ I ~ I C - S C I - ~ ~ C C  siniulcasting --  should he lreatcd as one slatiou in the numerator In 
coiiipuling ~ h c  oIrnci-ship limit Ibr that licctiscc. Otherwise, a new entrant's two non- 
ovcrlupping Class A slations \vould be treated  he same as a11 cntrcnched owner's 
overlapping Class C s~atioiis. 

FCC should dcal with anoiiialies iindet- [tic currcnl niarkcl def i~ i i l ion standard 011 a case- 
b>,-case basis. I'or esainple, thc si)-c;illcd "Pine Bluff' problem co~ l ld  he addressed by 
tcqutring h;it the recltiisilc niarkcl si7e he cslablished MilhoLlt counting ill the 
ilcnoniin;ttor commonly-owned stations that arc not a part of  tllc cluster [jeijig cvalualed. 

o 

. .  



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitroo Market) 

Jackson. Mississippi (Arbitron Metro Rank 123) 

1.iceiiscc Backyard Ikoadcasting Mississippi, L I L  
WTYX(FM),  Jackson, Mississippi 
WRXW(FM). I'earl, MLssissippi 

Muncie-Mariun, Indiana (Arbitroii Metro Rank ZOl), 

Licruscc. Indiana SabreCotq Inc. '  
WH'I'Y(FM), Hartford City. Indiana 
WtITI(FM). Alexandria, Indiana 
WIKK(FM). Elwood, Indiana 
WkKK(FM). Mriiicie, Tridiaiia 

Licmser:  Muncic SahrcCom, Inc.  
\VXFN(AM), Muncie, Indiana 
\VI~IIC-Fbl, Muiicic, Indiana 

Olean, New Ynrk (Arhitrnn Metro Rank 207), 

Iiceiisee: Arrow Commiiiiications of N.Y , Inc 
WPIG(I;M), Olean, New York 
WI lD l . (AM) ,  Olean, New York 

Elniira-Cnrning, New Vork (Arhitron Metro Rank 213) 

Licensee. Chcmung County Radio, liic. 
WNKI(FM), Corning, Kew York 
WPCI(FM), Horselieads, New York 
WNG%(FM), Monlour Falls, New York 
WWLZ(AM), IIorsehends, New York 
WGMI'(AMj, Watkins Glen, New York 

Willianispurt, Pennsylvania (Arbitron Metro Rank 2S9) 

1,iceusee: South Williarnsport SahrcCom, Inc 
W I L Q( FM), W i I l i a  rnnporl, Pennsylvania 
WWPA(AM) ,  Williaiiisport, Pennsylvania 
WHZD-FM, Muncy, Peiinsylvania 
WZXR(FM), S .  Wllliamsport, Pcnnsylvanla 
WCXH(k M), Lewisburg, Pennsylvania 
WRVIi(FMj, Willianisporl, Pennsylvania 

l i i d ia i ia  SabreCbni, Inc. station WliL3L(AMj, Aiidersoii, Indiana, is not includcd in  the Muncie-Marion, Indiana, I 

Arhiiron Mctro Markct. 

I I( 'I 1111l1~ I3')SLh-l 


